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Court of Appeals of the District of Columbia 

i 

i 

— 

No. 6122. ; 

Martha S. Carr, Appellant, 

I 

vs. 

National Capital Press, Inc. 

i 

i 

— 

a Supreme Court of the District of Columbia. 

i 

i 

In Equity. 

No. 55587. 

Martha S. Carr, Plaintiff, 
v. 

National Capital Press, Inc., Defendant. 

i 

i 

United States of America, 

7 ! 

District of Columbia , ss: 

Be it remembered, that in the Supreme Court iof the Dis¬ 
trict of Columbia, at the City of Washington, iji said Dis¬ 
trict, at the times hereinafter mentioned, tluj following 1 
papers were filed and proceedings had, in the abqve-entitled 
cause, to wit: 


1—6122a 
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1 Bill of Complaint. 

Filed April 21, 1933. 

In the Supreme Court of the District of Columbia. 

In Equity. 

No. 55587. 

Martha S. Carr, Plaintiff, 


v. 

National Capital Press, Inc., Defendant. 

The plaintiff for its bill of complaint alleges: 

1. That the plaintiff, Martha S. Carr, is a citizen of the 
United States, and a resident of the city of Washington, 
District of Columbia; and that the defendant, National 
Capital Press, Inc., is a corporation of the State of Vir¬ 
ginia, having a; place of business in the city of Washington, 
D. C., within this district where the unlawful acts herein 
complained of have been and are being committed. 

2. That the jurisdiction of this court arises by reason of 
the fact that this is a suit in equity arising under the copy¬ 
right laws of the United States. 

3. That plaintiff is the author and proprietor of a certain 
novel print which was published and circulated, and there¬ 
after plaintiff did, on the to-wit date of January 28, 1932, 
or thereabout, land immediately after the first publication 
of said print, lawfully file and prosecute an application for 
registration of copyright therein, and having complied in 
all respects with the statutes and rules in such cases made 
and provided, said print was registered in the Library of 
Congress of the United States, and a certificate of copy¬ 
right registration therein was issued to said plaintiff 

2 bearing Registration Number 15940 (Class K), and 
proffer is hereby made of said original certificate 
and the same is ready to be produced in Court. 

4. That plaintiff is the author and proprietor of certain 
novel design for a work of art comprising the lettering 
“George Washington Bicentennial 1732-1932”, at the left 
of a bust of Washington in oval frame and surmounted bv 
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.> 


spread eagle standing on United States shield, djid lawfully 
tile and prosecute an application for registration thereon, 
and having complied in all respects with the statutes and 
rules in such cases made and provided, said design was 
registered in the Library of Congress of the United States, 
and a certificate of copyright registration therein was is¬ 
sued to said plaintiff, bearing Registration Number 7400 
(Class G) and proffer is hereby made of said original cer¬ 
tificate and the same is ready to be produced id Court. 

5. That since the grant of the above mentioned certifi¬ 
cates of copyright registration, the plaintiff has jbeen at all 
times, and now is, possessed of all right, title and interest 
in and to each of the copyrights and the copyrighted print 
and design for a work of art, and has the exclusive right 
to print, reprint, publish, copy and vend the copyrighted 
print and design for a work of art. 

6. That on the to-wit date of December 14, 193i, or there¬ 
about, said defendant, under contract with the plaintiff, 
for a valuable consideration, made engraving plgtes for the 
said plaintiff and printed and delivered to said plaintiff an 
original lot of several thousand, to-wit, ten thousand (10,- 
000) prints of the copyrighted print and of the design for 

a work of art which were marked in full compliance 
3 with the provisions of the copyright law, the copy¬ 
right marking having been applied to the above men¬ 
tioned printed prints and the design for a work of art by 
said defendant at the time the printed prints and design 
for a work of art were made and printed for plaintiff. 

7. That plaintiff paid to the defendant the full jconsidera- 
tion and complied with all provisions specified ijn the con¬ 
tract, and has the entire right, title and interest to said 
engraving plates made by said defendant, for printing the 
copyrighted prints and illustrations, but said [engraving 
plates were left with and in the possession of salid defend¬ 
ant until on the to-wit date of January 3, 1933, fqr use only 
by said defendant in printing additional prints fqr plaintiff 
if and when authorized so to do by plaintiff. 

8. That plaintiff since the printing and delivery of the 
above mentioned original lot of prints has neither ordered 
nor authorized printing of any additional priijts of the 
copy-righted print nor imitations thereof, by tl}e defend¬ 
ant. 


i 


i 
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9. That plaintiff alleges on information and belief, that 
while and since plaintiff’s above mentioned engraving 
plates were in the possession of said defendant, and after 
having had actual notice of plaintiff's copyrights, the said 
defendant did in violation of plaintiff’s right under copy¬ 
rights Registrations Xos. 7400 (Class G) and 15940 (Class 
K) and without authority since the registrations of said 
copyrights, lias threatened to infringe and has infringed 
said copyrights by publishing, printing, representing, copy¬ 
ing and vending, offering for sale, selling and otherwise 
distributing prints imitating and copying the design and 
contents of plaintiff’s said copyrighted print and design for 
a work of art. i Said defendant threatens to continue to 

commit acts in violation of plaintiff’s right and in 
4 infringement of said copyrights, whereby plaint iff 
has been and will be greatly and irreparably dam¬ 
aged, and wherebv defendant is about to obtain and has 
obtained large profits which in equity belong to plaintiff, 
the amount of which damages and profits plaint iff cannot 
ascertain except by an accounting. 

10. That the card attached hereto and marked “Plain¬ 
tiff's Exhibit Xo. 1” is a true and exact copy of plaintiff’s 
copyrighted print and design for a work of art. 

11. That the card attached hereto and marked “Plain¬ 
tiff’s Exhibit Xo. 2” is a true and exact copy of defendant’s 
card which is alleged by plaintiff to be an infringement of 
the plaintiff’s copyright. 

Plaintiff therefore prays: 

(a) That defendant be required to answer this Bill of 
Complaint, but not under oath, answer under oath being 
expressly waived. 

(b) That the Court grant a preliminary injunction pend¬ 
ing this suit and a perpetual injunction, enjoining and re¬ 
straining defendant, its officers, agents, employees, repre- 
entatives, associates, confederates and workmen and anv 
or all persons, firms and corporations claiming by, through 
and under them, from directly or indirectly publishing, 
printing, reprinting, copying, vending, offering for sale or 
otherwise distributing prints and pictorial illustrations 
imitating the design or contents of plaintiff’s said copy¬ 
righted print, and from offering or advertising so to do, 




American’s Creed 
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in the United State* of America 
a* a government of the people, by the people, 
for the people, whone ju*t power* are derived 
from the consent of the governed t a democ¬ 
racy in a republic; a sovereign Nation of 
many sovereign State*; a perfect Union. 

I one and inseparable, established upon 
V those principles of freedom, equality, 1 
\ justice and humanity for which Ameri- / 
\ can patriots sacrificed their lives and 1 
\ fortunes. 1 therefore believe it is I 
\ my duty to my country to love I 
\ it; to support its Constitution; / 

\ to obey it* laws; to respect / 

\ its flag; and to defend / 

\ it against all / 

\ enemies X 


AN Cki;kl» way. Atrii. 


ul-MOAL VKRNION 


(o / > I 

Ph /j CsA./cA~ l / 

















I 

1 


MARTHA S. CARR VS. NATIONAL CAPITAL PRESij>, INC. 5 

I 

and from aiding or abetting or in anv wav contributing to 
the infringement of said copyright. | 

(c) That the defendant account to plaintiff for the 
5 profits made by them, and the damages (sustained by 
tlie plaintiff, or that in lieu of actual coinages and 
profits, damages be assessed as provided by Section 25 of 
the copyright law because of actual notice by tljie defendant 
of plaintiff’s copyright previous to the allegejl infringing 
acts. j 

(d) That plaintiff recover the full costs of this suit. 

(e) That plaintiff prays for such other and further relief 
as mav appear proper and be agreeable to equiltv. 

MARTHA S. CARR, |* 

Plainfiff. 

ALBERT F. ROBINSON, 

Attorney for i Plaintiff. 

h. l. mccormick. I 


District of Columbia, ss : j 

Martha S. Carr being first duly sworn, deposes and says 
that she has read the foregoing Bill of Complajint by her 
subscribed: that the matters therein stated as facts are true 
to the best of her information, knowledge and belief; and 
the matters therein stated upon information and belief sin* 
verilv believes to be true. ! 

MARTHA S.ICARR. 

l 

i 

Subscribed and sworn to before me this 1st daylof Febru¬ 
ary, 1933. ! 

[notarial seal.] NELL V. PRICE, 

l 

Notary I Public. 

\ 

(Here follows photolithographed page 6.) 

7 Motion to Dismiss. j 

i 

Filed May 24, 1933. j 


Now comes the defendant National Capital Press, Inc. 
by its attorneys, Paul V. Rogers and William EL Furey, 
and moves the Court to Dismiss the bill of complaint in the 
above entitled cause, for the following reason, namely: 
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That it clearly appears from an inspection of plaintiff’s 
Exhibit 2, being 1 the print and design claimed by plaintiff 
to infringe her copyrighted print and design (Plaintiff’s 
Exhibit =1), that the print or design complained of is not 
such a copy as to constitute, either as a matter of law or 
fact, an infringement of the copyrights averred in the bill 
of complaint. 

PAUL V. ROGERS, 
WILLIAM E. FUREY, 
Attorneys for Defendant. 

Mem or an d n m Opinion. 


Filed June 20, 1938. 


It seems to me that the card published by defendant does 
not infringe plaintiff’s copyright. 

The same portrait of Washington is upon each card. 
Each card also has an eagle and a shield. But plaintiff’s 
card is a card announcing the George Washington Bicen¬ 
tennial, while defendant’s card contains The American 
(’reed. 

The Supreme Court adopts the following definition 
S of copy within the meaning of the copyright law— 


“A copy is that which comes so near to the original as 
to give every person seeing it the idea created by the origi¬ 
nal’*. White-Smith Music Co. v. Apollo Co., 209 IT. S. 1, 17. 


The two cards here involved to my mind convev totallv 
different ideas. 

Plaintiff relics upon Ansehl v. Puritan Pharmaceutical 
Co., 61 F. (2d) 131. There, the Court says that the test is 
whether the person charged with infringement has made 
an independent production or made a substantial and un¬ 
fair use of complainant’s work; also that a copy of a sub¬ 
stantial part of the copyrighted article constitutes an in¬ 
fringement. 

In my judgment defendant has made an independent pro¬ 
duction and has not made a substantial or unfair use of 
complainant’s work. 
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Again, I think the portrait of Washington is! not a sub¬ 
stantial part of either card. 

Therefore the motion to dismiss will be sustained. 

June 20, 1933. 

JESSE C. ADKINS, 

! Justice. 

Order Dismissing Bill of Complaint. 

Filed September 12, 1933. j 

* * * * * * i # 

Upon consideration of the motion to dismiss the Bill of 
Complaint filed in the above entitled cause, it is by the 
Court this 12th day of September, 1933, | 

Adjudged, ordered and decreed that the Biljl of Com¬ 
plaint filed herein be, and the same hereby is, dis- 
9 missed. 

JESSE C. ADKINS, 

Justice. 

From the foregoing order the plaintiff notes Ian appeal 
to the Court of Appeals of the D. C. & an appeal bond is 
herebv fixed at $100.00 or in lieu thereof $50.00 ii| cash. 

JESSE C. ADKINS. 

i 

i 

Memorandum. 

September 19, 1933.—Undertaking on appeal, $100, ap¬ 
proved and filed. 

Assignment of Errors. 

Filed October 3, 1933. 

i 

****** | * 

Now comes the plaintiff, Martha S. Carr, by her attorney 
of record, and files the following Assignment of Errors on 
appeal from the order and decree entered in the above en¬ 
titled case: 

1. The Court erred in finding that plaintiff’s! Exhibits 
Nos. 1 and 2 convey totallv different ideas. 

2. The Court erred in finding that the card used!by plain¬ 
tiff and the card used by defendant convey totally! different 
ideas. 
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3. The Court erred in finding that defendant’s card was 
an independent production. 

4. The Court erred in finding that defendant’s card was 

not a substantial or unfair use of plaintiff’s work. 
10 5. In dismissing plaintiff’s Bill of Complaint. 

6. In sustaining the Motion to Dismiss. 

ALBERT F. ROBINSON, 

M., 

H. L. McCORMICK, 

Attorneys for Plaintiff. 

Service of a copy of the above Assignment of Errors ac¬ 
knowledged this 2nd dav of October, 1933. 

WILLIAM E. FUREY, 
Per E. L. GATCHEL. 

Designation of Record on Appeal. 

Filed October 3, 1933. 


The appellant, by her attorneys of record, hereby desig¬ 
nates the following as the record on appeal in the above 
entitled ease: 

1. Bill of Complaint. 

2. Motion to Dismiss. 

3. Memorandum of the Court per Mr. Justice Adkins, 
dated June 20, 1933. 

4. Order Dismissing Bill of Complaint, dated September 
12, 1933. 

5. Note: Appeal Noted in Open Court. 

0. Undertaking on Appeal. 

7. Assignment of Errors. 

8. This Designation. 

ALBERT F. ROBINSON, 

M., 

H. L. McCORMICK, 

Attorneys for Appellant , 

Martha S. Carr. 

11 Service of a copy of the above Designation of 
Record on Appeal acknowledged this 2nd day of Octo¬ 
ber, 1933. 

WILLIAM E. FUREY, 
Per E. L. GATCHEL. 
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I 

i 

12 Supreme Court of the District of Columbik. 

i 

i 

United States of America, 

District of Columbia, ss: \ 

I, Frank E. Cunningham, Clerk of the Supreme I Court of 
the District of Columbia, hereby certify the foregoing pages 
numbered from 1 to 11, both inclusive, to be a truej and cor¬ 
rect transcript of the record, according to directions of 
counsel herein filed, copy of which is made part of this tran¬ 
script, in cause No. 55587 in Equity, wherein Mjartha S. 
Carr is Plaintiff and National Capital Press, In^. is De¬ 
fendant, as the same remains upon the files and of Record in 
said Court. 

In testimony whereof, I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 28th day of November, 1933. i 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHA4I, 

\Clerk. 

Endorsed on cover: District of Columbia Supreme Court. 
No. 6122. Martha S. Carr, Appellant, vs. National} Capital 
Press, Inc. Court of Appeals, District of Columbia. Failed 
Nov. 23, 1933. Henry W. Hodges, Clerk. 


(4366) 
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COURT OF APPEALS OF THE DISTRICT OF COLUMBIA 


MARTHA S. CARR, ^ 

Appellant, 


VS. 


NATIONAL CAPITAL 
PRESS, INC. 


Appeal Docket No. 6^.22. 


APPELLANT’S BRIEF. 


Statement of the Case. 

i 

This is an appeal by appellant, plaintiff below, from the 
decision (R., pp. (5 and 7) of the Supreme Courjt of the 
District of Columbia in Equity Xo. 55587, sustaining ap¬ 
pellee's, defendant below, motion to dismiss (R., pp. 5 and 

i 

(>) the bill of complaint. The motion to dismiss wjjs based 
upon the ground that the print or design (Plaintiff’s Ex¬ 
hibit Xo. *2) complained of was not such a copy of tljie copy¬ 
righted card or design (Plaintiff’s Exhibit Xo. 1) as| to con¬ 
stitute infrin gement. 

Reproductions of appellant's and appellee’s cardsjappear 
in the Record opposite page 4, but inasmuch as thjese are 
not in colors and as clear as the originals, appellant will 

I 

present at the hearing duplicate originals or suggest that 
the original exhibits be examined in the file. 


Tn sustaining the motion to dismiss the Court was of the 
opinion that “defendant lias made an independent produc¬ 
tion and lias not made a substantial or unfair use of com¬ 
plainant's work” although the hill of complaint (paragraph 
9) alleges (R., p. 4) that “defendant did in violation of 
plaintiff's right under Copyrights Registrations Xos. 7400 
(Class (i) and 15940 (Class K) and without authority since 
the registrations of said copyrights, lias threatened to in¬ 
fringe and has infringed said copyrights by publishing, 
printing; representing, copying and vending, offering 
for sale, selling and otherwise distributing prints imitating 
and copying the design and contents of plaintiff's said 
copyrighted print and design for a work of art." 

Infringement or non-infringement is a question of law to 
be determined on consideration restricted to the bill of 
complaint and the physical exhibits attached to and made a 
part of said bill of complaint, ('easee v. Joseph Pernicl: 
( f o. lne. t 1 F. Sup]>. 291. The bill of complaint alleges in¬ 
fringement of said copyrights in violation of appellant’s 
copyrights by publishing, printing, representing, copying 
and vending^ and distributing prints imitating and copying 
their design! and contents. Because the motion to dismiss 
admits these allegations, they are undisputed. 


Assignment of Errors. 

The appellant relies upon tlu* following assignment of 
errors (R., pp. 7 and 8) : 

“1. The Court erred in finding that plaintiff's Ex¬ 
hibits Xos. 1 and 2 eonvev totallv different ideas. 

“2. The Court erred in finding that the card used 
by plaintiff and the card used by defendant convey 
totallv different ideas. 

The Court erred in finding that defendant's card 
was an independent production. 

“4. The Court erred in finding that defendant's 


o 
•) 


card was not a substantial or unfair use ofjplaintiff’s 
work. 

“5. In dismissing plaintiff’s Bill of Complaint. 

“0. In sustaining the Motion to Dismiss. 77 


Copyrights Registrations Nos. 7400 (Class G) 4nd 15940 

(Class K). 

i 

Copyright Registration No. 7400 (Class (!) relates to a 
design for a work of art comprising a bust of Washington 
in oval frame with lettering “George Washington Bicen¬ 
tennial 1732-1932'’ at left, surmounted by a spread eagle 
standing on the United States shield. The oval ffame sur¬ 
rounding the port mil was designed by the appellant and 
is an original feature of appellant’s card, and appellant is 
also the originator of the association, arrangement and 
combination of the ideas and thoughts to produce the en¬ 
semble. i 

i 

The oval frame surrounding the portrait is mjore than 
a mere oval frame. It is an oval frame of novel ajnd artis¬ 
tic design, including an inmost white-colored circular ring 
positioned intermediately .of the portrait and *in outer 
grey-colored ring. Both the white and grey colorjed rings 

i 

entirely surround the portrait. Then on one, the 14ft hand, 
side, there is a dark colored half ring gradually diminish¬ 
ing in thickness and terminating at the top and bottjom ends 
of the portrait. No dark colored or half ring appears on 
the opposite or right hand side of the portrait. | 

Copyright Registration Xo. 17)940 (Class K) relates to 
the print made from the above described design, ahd is in 
all details the same as described in reference to Coipvright 
Registration Xo. 7400 ((’lass G). The print appears as 
Plaintiff’s Exhibit Xo. 1. “That these pictures had their 
worth and their success is sufficiently shown by tluj desire 
to reproduce them without regard to plaintiff’s fights.” 
Bleisten v. Donaldson Lith. Co. 188 V. S. 249-250. iRepro- 


i 
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duct ion of half of the card has been made in identical form, 
and this identical half has been used in association, ar¬ 
rangement and combination with a shield having a spread 
eagle mounted thereon, said shield and spread eagle differ¬ 
ing from appellant’s shield and spread eagle only in col¬ 
orable variations. 


Appellee’s Print. 

Appellee’s print appears as Plaintiff's Kxhibit Xo. 2 and 
comprises a bust of Washington in oval frame, said bust 
and oval frame being identical to the bust of Washington 
and oval frame in appellant’s copyrights. To the left is 
a spread eagle standing on a shield in which is written 
The American Treed. The ensemble includes the same four 
main elements that appear in appellant's copyrights: and 
the association, arrangement, and combination is the same. 
The bust of Washington and the oval frame in all its de¬ 
tails are identical with the bust of Washington and the 
oval frame of appellant's print. 


The Lettering on Appellant’s and Appellee’s Cards. 

It was said (H., p. (>) in the decision dismissing the bill 
of complaint, after stating that the same portrait of Wash¬ 
ington is upon each card, and that each card has an eagle 
and a shield: 

“ But plaintiff's card is a card announcing the George 
Washington Bicentennial, while defendant's card con¬ 
tains the American (’reed." 

The George Washington Bicentennial was a continuing 
affair, ext eliding almost throughout the entire year of 1932 
with certain davs, such as Washington's Birthdav and the 
like, being especially observed. Appellant's card was de¬ 
signed for use throughout the entire period of said Bicen- 


tennial and was not limited to use for any particular day 
or event. Appellee’s card, directed to a particular day, 
“American Creed Dav” on April 3, 1932, was usfed in con¬ 
nection with the George Washington Bicentennial, as the 
observance of “American Creed Day” was a part of said 
Bicentennial. Obviously the more general language, ap¬ 
pearing on appellant's card, would cover the mofe specific 
language, appearing on appellee's card, for, to q^iote from 
the case of Chapman v. Bee-de, 54 App. I). C. 209j: 

“According to well established cannons of 'Construc¬ 
tion, the more general language employed in tjhe claims 
is not to be thus restricted." | 

While the Chapman v. Bcrde case related to patents and 
involved the construction and scope of certain Claims as 
covering two structures or productions, the analogue is 
quite like that in a copyright case, such as here jinvolved, 
where the second production is not an original treatment 
but is a copy servile to the first. PeUe print v. Alleprini et 
al„ 2 Fed. (2d) (!10. | 


Copy of the Arrangement and Original Features Is An In¬ 
fringement. 

i 

The association, arrangement, and combination jof ideas 
and thoughts, make a particular composition, and| the ap¬ 
propriation and use of them in that arrangement ;lnd com¬ 
bination is an infringement. Drone, Copyright, }i. 385. 

It matters not that appellant may not have been the 
originator of all the features making up the ensemble. She 
was the originator of the ensemble, and some of the features 

. i 

included in the ensemble. The Court stated in the case of 
Woodman v. Lpdiard-Peterson Co., 192 Fed. 67 (Aff. 204 
Fed. 921): I 

i 

“The fact that he did secure all this material from 
other publications which were not copyrighted does 
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not, to my mind, prevent him from getting a copyright 
upon this map, if it constitutes a new arrangement of 
old material; and that this map does constitute a new 
arrangement of material 1 think is apparent. . . . 

“It is not true to sav that it does not contain anv 

* • 

original feature that had not appeared in any map 
prior to this time. It does contain quarter-section lines. 
. . . This is an original feature which the defendant 

avails himself of when he copied the map. ... So 
I say that it is not true that there are no features at 
all in this map which are original with the complain¬ 
ant. . . . 

“I think that there has been a case made out of copy¬ 
right matter in this map, not only in the arrangement 
hut also in the matter of original material, and that the 
defendant, having copied the map, has infringed.” 


So too in the instant case appellant’s copyrighted card 
constitutes a new arrangement of material and includes 
some original features, and appellee has copied this new 
arrangement and that identical feature of the oval frame 
around the portrait composed of two continuous rings and 
a half ring of contrasting colors. This oval frame of novel 
design and contrasting color scheme is a feature originat¬ 
ing with appellant. 

Reference may also he made to the case of Chautauqua 
School of Nursing v. Nat l. School of Nursing. ‘211 Fed.* 
1014, which states as to the arrangement in a new and use¬ 
ful way of subject matter taken from a common source: 


“It makes no difference that the subject-matter . . . 
was taken from a common source, as it is clearly ap¬ 
parent it was the first ... to arrange and com¬ 
bine the same in a new and useful wav.” 


I 

r* 

i 


Copying or Piracy. 


The rule as to the test of piracy which has l)jeeii many 
times quoted and applied in later cases is set forth in Emer¬ 
son v. Davies . 8 Fed. Case Xo. 4436, 3 Storey 7()B, 793: 

i 

“The true test of piracy or not is to 'ascertain 
whether the defendant has, in fact, used the! plan, ar¬ 
rangements and illustrations of the plaintiff, as the 
model of his own book, with colorable alterations and 
variations only to disguise the use thereof; of whether 
his work is the result of his own labor, skill, aind use of 
common materials and common sources of knowledge, 
open to all men, and the resemblances are eijher acci¬ 
dental or arising from the nature of the subject. Tn 
other words, whether the defendant’s book js, quoad 
hoc, a servile or evasive imitation of the plaintiff’s 
work, or a bona tide* original compilation fr<|)m other 
common or independent sources/’ | 

j 

Some of the later cases in which this rule has be<in quoted 
and followed are: 

i 

Dim v. Lumbermen 's ('rcrlit Assoc. 209 U. IS. 20; 52 
L. Ed. ()(>:!. ! 

’i 

('hautauqua School of Xu rsiuq v. Xat 7. School of 
Xursinq {supra). | 

Si arms v. Stanton, 7b Fed. (>. 

Xutf v. Xat'I. Institute, I nr., etc. 31 Fed. (jhl) 23(5, 

237. j 

| 

It was stated in the last mentioned case: 

“The test is whether the one charged with infringe¬ 
ment has made an independent production or jmade a 
substantial and unfair use of the complainant’sj work.” 

Copying and infringement may exist although the work 
of the pirate is so cleverly done that no identity or resem¬ 
blance can be found in the two works. West Pub r Co. v. 

i 

Lair par's Co-op. Pub. Co., 79 Fed. 75(5. Hence the qjuestion 
of infringement is not confined to identity of the| works 


1 

i 


8 


but as to whether or not the copyrighted work was used 
in the production of the later work. Maxwell v. Goodwill, 
93 Fed. 665. 

To this same effect the Court stated in Emerson v. Dor¬ 
ies, Fed. Case 625, No. 4436: 

“It has been truly said that the subject of these 
works is of such a nature that there must be close 
resemblances between them. But the real question on 
this point is, not whether such resemblances exist, but 
whether these resemblances are purely accidental and 
undesigned and unborrowed, because arising from com¬ 
mon sources accessible to both the authors and the 
use of materials open equally to both; whether, in fact, 
the defendant Davies used the plaintiff’s work as his 
model and imitated and copied that, and did not draw 
from such common sources or common materials.’' 


The question is always simply one of fact, whether one 
copied the matter from the copyrighted work or obtained it 
bv one’s own skill and labor from the common source. Col- 
Her if Engineer Co, v. United Correspondence Schools Co., 
94 Fed. 152. The bill of complaint alleges that appellee 
copied and imitated the copyrights in violation of appel¬ 
lant's rights. This allegation is, of course, admitted by 
the motion to dismiss. Hence there is the undenied fact 
that appellee copied from appellant's work rather than 
from a common source, and did not make an independent 
production. 

“Others are free to copy the original. They are not 
free to copy the copy. Plant v. Patten. 2, Paine, 397, 
400, Fed. (’as. Xo. 1580. See Kellg v. Morris, L. R. 1 
Kq : 697; Morris v. Wright. L. R. 5 (’h. 279." Pfeistein 
v. Donaldson Lith. Co. (supra). 


There may be infringement of a copyright in a print, pic¬ 
ture, engraving, or the like, without an exact reproduction; 
a substantial copying of the material features is sufficient. 
Falk v. Donaldson. 57 Fed. 32: King Features Syndicate v. 
Finisher. 299 Fed. 535; Xehritz v. Dnberstein. 271 Fed. 17, 
18. 


“A copy of a ‘substantial part’ constituted an in¬ 
fringement. It is not necessary that the wh^le com¬ 
position }>e rifled.” A use It! v. Puritan Pharmaceutical 
Co. et at. 61 Fed. (2d) 121.” [ 

In order for a print or work of art to be a copy! of that 
which another has copyrighted: 

‘‘It certainly is not necessary that it be iwhat is 
commonly called a Chinese copy.” Prllcprini v. Alleg- 
rivi et at. (supra). 

However appellee’s card does include a (’hinese jeopy of 
Washington's portrait and the oval frame surrounding 

I 

same. 


Case of White-Smith Music Co. v. Apollo Co. 209 U. S. 1, 17. 

i 

Inasmuch as this case was quoted from by the Cburt be- 

i 

low, sustaining appellee’s motion to dismiss, in reference to 
the definition of “copy” within the meaning of th|e copy¬ 
right law, brief consideration may be given to thje issue 

j 

involved in the case, and the date of the decision. Tljie issue 
decided was that perforated music rolls, serving to| repro¬ 
duce mechanicallv to the ear a musical work, were!not an 
infringement of a copyright in the musical work produced 

I 

because said perforated rolls were not a “copy ” j within 

the Copyright Statutes, as then enacted. The Court said: 

| 

“The plaintiff's rights are not infringed excjept by 
an unauthorized copy of their ‘sheets of musty*’ . . . 
The only question we have to consider is whether the 
defendants have copied the plaintiff's sheets of music. 
The defendants have taken those sheets of music and 
have prepared from them sheets of paper with per¬ 
forations in them, and these perforated sheets,, when 
put into and used with properly constructed machines 
or instruments, will produce or enable the machines 
or instruments to produce the music indicated bn the 
plaintiff's sheets.” 
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The decision in the White-Smith Music Co. v. Apollo 
Co. ease was rendered Feb. 24, 1908. By the Act of March 
4, 1909 (35 St. at L. 1075 C. 320 par. 1), which became 
effective July 1, 1909, the Copyright Statutes have now 

j 

been amended to cover perforated music rolls, phonograph 
discs, cylinders and the like, Chappel v. Columbia Grapho- 
phone Co. (1914), 2 Cli. 124. Reproducing devices of this 
character now apply to compositions published and copy¬ 
righted after July 1, 1909, when the Act went into effect. 
Whitmark v. Standard Music Roll Co., 221 Fed. 370. And 
in the recent case of Metro-Co!du\t/u-Mai/cr. etc. v. Bijou 
Theatre Corp. 3 F. Supp. 00, it was held that projection 
of images upon a screen from a film was an infringement 
of copyrights in the films. 


Conclusion. 


Appellant has produced a new and novel combination, 
association and arrangement of certain features. These 
features are a portrait of Washington, an oval frame of 
specific and original design surrounding the portrait, and 
the lettering “(leorge Washington Bicentennial 1732-1932” 
at the left of the portrait surmounted by a spread eagle 
standing on the United Stated 1 shield. Appellee has made 
an identical copy of the portrait and oval frame, and asso¬ 
ciated same in the same arrangement with a shield and 
spread eagle. Different lettering has been used, and a col¬ 
orable variation has been made in the shield and eagle, 
but ‘‘copying with evasion is an infringement even though 

there mav be little or no conceivable identitv between the 
• • 

two.” Nutt v. Nat 7. Institute, etc. (supra). There has, 
however, been no variation whatever in any of the details 
of the oval frame which has been copied in toto. 

It is submitted that the test of infringement is whether 
appellee, to quote again from Nutt v. Natd. Institute , etc. 
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(supra) “has math* an independent production o y made a 
substantial and unfair use of the complainant’s 

Similarities and identities between the two cards (Plain¬ 
tiff's Exhibits 1 and 2) have been pointed out, and the bill 
of complaint alleges that appellee in violation of appellant’s 
right has infringed by “printing, representing, copying and 
vending, offering for sale, selling and otherwise distribut¬ 
ing prints imitating and copying the design and!contents 
of plaintiff's said copyrighted print and design fof* a work 
of art." This allegation is conceded by the appellee in view 

of its motion to dismiss. Thus it would necessarily follow 

r 

that appellant's copyrights are infringed. In thej case of 
Ansehl v. Puritan Pharmaceutical ('o. et al. (sapr\i), a de¬ 
cision sustaining a motion to dismiss was reversed, it 
being stated: j 

“Since such a motion to diiniss has taken the place 
of a demurrer, it is elementary that it admits all ma¬ 
terial facts well pleaded in the complaint, that only 
defenses in point of law appearing upon the face of 
the complaint may be considered, and that, unless it is 
clear that, taking the allegations to be true, lio cause 
of action is stated, the motion should be denied.” 

And in conclusion it was further said in the same Case: 

“But, since the motion to dismiss concedes that the 
similarities which have been pointed out werej the re¬ 
sult of the use by the defendants of the plaintiff’s 
advertisement, it necessarily follows that the [defend¬ 
ant's advertisement did infringe the plaintiff’s copy¬ 
right. We reach the conclusion that the motion to 
dismiss should not have been granted.'’ i 

It is submitted that the decision below was erroneous 
in sustaining the appellee’s motion to dismiss, andj that it 
should be reversed. 

Respect fullv su 1 >mi11ed, 

Albert F. Robinson, 

H. L. MeCoRMicit. 

i 

Attorneys for Appellant. 






Paul V. Rogers, 
William E. Furet, 
Southern Building, 
Washington, D. C. 
Attorneys for Appellee. 
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STATEMENT OF CASE 

The appellants statement of the case is accepted as 
accurate. j 

The bill of complaint, having been disposed of in the 
lower Court on motion to dismiss, all matters well pleaded 
in the bill of complaint were taken as admitted. Upon 
such a motion in a copyright infringement proceeding the 
question before the trial Court is whether the similarities 
disclosed by an inspection of the protected matter apd the 
alleged infringing matter (exhibits of each being attached 
to the bill of complaint as a part thereof) are sufficient in 
law’ to constitute an infringement. j 

Ansehl v. Puritan Pharmaceutical Co. 61 Fed. 

(2d) 131. 
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ARGUMENT 

A. What is a copy f 

The Supreme Court of the United States in the case of 
White-Smith Music Co. v. Apollo Co., 209 U. S. 1, at page 
17, directly answers this question. 

‘‘What is meant by a copy? We have already 
referred to the common understanding of it as a 
reproduction or duplication of a thing. A defini¬ 
tion was given by Bailey, J., in West v. Francis, 

5 Barn, k Aid. 743, quoted with approval in 
Boosey v. Whight, supra. He said: ‘A copy is 
that which comes so near to the original as to 
give to every person seeing it the idea created by 
the original/ " 

And in the case of Gorham v. White, 14 Wall. 511, it 
was decided that the test of sameness is determined by 
the eye of the ordinary observer. 


B. To constitute infringement some substantial and ma¬ 
terial part of the copyrighted matter must be copied. 

“Infringement of a copyright consists in the copying of 
some substantial and material part thereof." Wilson v. 
Haber Bros., 275 Fed. 346. 

To give rise to a cause of action the copying must be 
substantial. This was decided in Perris v. Hexamer, 99 
U. S. 674. where the court says at page 675: 

“A copyright gives the author or the publisher 
the exclusive right of multiplying copies of what 
he has written or printed. It follows that to in¬ 
fringe this right a substantial copy of the whole 
or of a material part must be produced/’ 

No single test can be established for determination 
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whether copying is substantial. Drone on Copyright, 
page 414, says: 

| 

“In determining whether the part taken is ina- 
terial in extent and importance, a variety of ,cir- 
cumstances must be considered: The absolute 
amount and value of the part; its ratio to ithe 
whole from which it is taken, and to the whole in 
which it is afterward incorporated; its relative 
value to each of the works in controversy; the 
purpose which it serves in each; how far the l^ter 
work may tend to supersede the original, or'in¬ 
terfere with its sale; to what extent the original 
author may be injured, actually or potentially, 
by the unlicensed use made of his production; 
and many other special considerations, which 
need not here be mentioned.” 

i 

That no “substantial and material part” of appellant’s 
copyrighted print and design was copied by appellee is 
separately considered later in this brief. 


C. A comparison between appellant’s copyrighted print 
and design and the card printed by appellee discloses 
no substantial and material copying. 

I 

The only claim of originality made by appellapt with 
respect to the features of her print and design is directed, 
first, to the oval frame surrounding the portrait of fceorge 
Washington, and secondly, to the association, arrange¬ 
ment and combination of the ideas and thoughts to pro¬ 
duce the ensemble. (Appellant’s B., p. 3.) We respect¬ 
fully submit that the oval frame can hardly be considered 
a material part of appellant’s card. It would indfeed be 
most unusual for the ordinary observer to look first at 
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the frame surrounding Gilbert Stewart's renowned por¬ 
trait of George Washington and then to the work of art. 
Particularly is this true in the present instance where the 
frame is plain and simple. 

In comparing the designs of the copyrighted card and 
the card printed by appellee, sight should not be lost of 
the purpose common to each. Both cards seek to stimu¬ 
late in the observer a patriotic thought, recalling to mind 
the fundamentals upon which our nation is founded. The 
effectiveness thereof could result only by employing such 
words, emblems, colors and other matter as the people 
readily and immediately associate with patriotism and the 
things for which it stands. With the primary purpose of 
both cards the same, and the American shield, eagle, 
colors and Gilbert Stewart’s portrait of the Father of our 
Country open to use by all, an employment of the same 
essentials in both cards would necessarily result in simi- 
larities. It is respectfully submitted that the differences, 
rather than the similarities, between the cards in ques¬ 
tion are striking when considered in the light of the use 
by both parties of common essentials. 

Appellant's Card 

1. Copy of Gilbert Stewart's portrait of George Wash¬ 
ington with oval frame in four colors. 

2. Spread eagle over the American shield containing 
national colors and field of stars; also using spray of holly 
and arrows. 

3. The lettering "George Washington Bicentennial 
1732-1932.” The use to which the design is necessarily 
limited is to the vear 1932. 

4. The above features are set forth in a color scheme of 
four colors. 

Appellee's Card 

1. Copy of Gilbert Stewart's portrait of George Wash¬ 
ington with oval frame in two colors. 
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2. Spread eagle of different type than the one employed 
in appellant s design and done in one color. Thb Ameri¬ 
can shield with holly and arrows is not used. 

3. The lettering contained in appellee’s design is the 

statement of the American Creed intended fof use on 
Creed Day of each year. j 

4. Only two colors are used in appellee's design. 

i 

i 

CONCLUSION 

| 

It is respectfully submitted that the ruling of the lower 
Court that appellee’s card did not, as a matter of! law, in¬ 
fringe the copyright of appellant, was based on a'prelimi¬ 
nary finding of fact by the Court. This finding) of fact 
was that no substantial and material part of appellant’s 
copyrighted print had been copied or appropriated by 
appellee. Although it is recognized that the question of 
law and the preliminary finding of fact are both ! review- 
able by this Court, the finding of the lower Courj; should 
not be disturbed in the absence of unquestionable error. 
We submit, therefore, that the decree of the lowqr Court 
should be affirmed. 

Paul V. Rogers. 

William E. F|jrey. 

Attorneys for Appellee. 
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